
i

a ,

010? a 
4-,i. vu-)t- J*-€L-

u&.BEFORE THE HEARINGS DIVISION
OFFICE OF HEARINGS & APPEATSTJNITED STATES DEPARII}TENT OT TTTN INTERIOR

4OI5 WILSON BOULBVARD
ARI.INGTON, VIRGINIA 22203

GENT^7AL COAL CORPORATION,

p e t i t i o n e r ,

v .

OFFICE OF SURFACE MINING
RECLAMATION & ENFORCE},,ENT

\

)
)
)
)
)
)
)
)
)
)
)

pursuan t  to  43  C.F .R.  par t  4 . I I50  and  30  C.F .R.
s  845.19 ,  GENWAL coAL coRpoRATIoN ( re fe r red  to  as  nGenway or
"Pe t i t i oner " ) ,  pe t i t i ons  fo r  rev iew o f  the  p roposed  penar ty
assessment  da ted  Ju ly  25 ,  1991  concern ing  Not i ce  o f  v io la t ion  No .
9 r -0  2 -244- r  (  "Nov ' ) .  p roceed ings  to  con tes t  the  fac t  o f  v io ra -
t ion  o f  the  NoV are  cur ren t ly  pend ing  here in  as  Docket  No.
DV91-11-R and  pe t i t i oner  reques ts  consor ida t ion  o f  th i s  appr i ca -
t ion  w i th  those  p roceed ings .  F inar ry ,  pe t i t i oner  reques ts  a
hear ing  to  rev iew the  proposed assessment  in  sa l t  Lake c i ty ,  u tah
to  be  conso l ida ted  w i th  the  hear ing  in  Docke t  No .  Dvg l - l l _R cur_
ren t l y  se t  fo r  2 t00  p .m.  on  December  g ,  1991 .

g-y-71

baen

APPLICATION FOR REVIEI^I OF
PROPOSED PENALTY ASSESS-
MENT, NOTICE OF VIOLATION
NO.  91 -02 -244-3 ;  REQUEST
FOR HEARING; MOTION TO
CONSOLIDATE

CRAI{DALL CAI{YON MINE,
EMERY COUNTY, UTAH

COAL MINING PERMIT
NO.  ACT, /015 /032



STATEMEITT OF FACIS

1.  on  June 26 ,  r99r ,  the  Nov was issued by  the  federa l
o f f i ce  o f  sur face  Min ing  Rec lamat ion  & Enforcement  ( ,osM")  to
Genwal as permit tee of  the crandal t  canyon Mine, Ernery county,
u tah  ( t t re  "Minen) .  A  t rue  and cor rec t  copy  o f  the  Nov is
a t tached here to  as  Exh ib i t  ,A , .

2 -  The Nov was issued by  osM fo r  pe t i t ioner 's  a r teged
fa i lu re  to  f i r s t  ob ta in  a  permi t  f rom the  u tah  D iv is ion  o f  o i l ,
Gas  & Min ing  ( "DoGM")  p r io r  to  engag ing  in  and car ry ing  ou t  any
coa l  min ing  and recramat ion  opera t ions .  Th is  Nov appr ies  to  a
port ion of  the Crandar l  canyon Mine Forest  Deveropment Road 5024g
(also referred to as Forest  Road 5024g) extending from the
present  permi t  boundary  approx imate ly  r .3  mi les  to  s ta te  t t ighvay
31 .

3.  The Nov requires the operator to reclaim Forest
Road 50248 w i th in  e igh ty  (g0)  days  or  submi t  to  DoGM a cornp ie te
and adequate plan to permit  and bond the Forest  Road 5024g within
th i r ty  (30)  days  o f  i ssuance o f  the  NOV.

E-  By  le t te r  da ted  March  22 ,199r ,  the  DOGM regues ted
pe t i t i oner  to  secure  a  le t te r  f rom the  u .s .  Fores t  Serv ice  con-
cern ing  the  pubr ic  road s ta tus  o f  Fores t  Road 5024g.  A  t rue  and
cor rec t  copy  o f  the  March  22 ,  1991 re t te r  i s  a t tached here to  as
Exh ib i t  'B ' .

5 .  By  le t te r  da ted  May 29 ,  1991,  the  Fores t  serv ice
responded to  Pet i t ioner 's  regues t  and conf i rmed tha t  Fores t  Road
50248 is  a  fo res t  deveropment  road under  the  ju r isd ic t ion  o f  the
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Man t i - La  sa1  Na t i ona r  Fo res t .  A  t r ue  and  co r rec t  copy  o f  t he
re t t e r  da ted  March  29 ,1991  i s  a t t ached  as  Exh ib i t  , , c , .

6 '  on  June  29 ,  1991 ,  osM mod i f  i ed  t he  Nov  t o  a r . 10w
" road  w iden ing  and  pav ing  ac t i v i . t i e s  r ev i ewed  and  app roved  by  t he
Fo res t  se rv i ce .  "  A  t r ue  and  co r rec t  copy  o f  t he  mod i f i ca t i on  i s
a t t ached  he re to  as  Exh ib i t  ,D , .

7  '  pu rsuan t  t o  30  c .F .R .  s  g45 . r7  and  by  r . e t t e r  da ted
Ju ry  10 '  1991 ,  pe t i t i one r  p rov ided  osM w i t h  i n f o rma t i on  conce rn -
i ng  t he  Nov  f o r  cons ide ra t i on  i n  p ropos ing  a  pena r t y .  A  t r ue  and
co r rec t  copy  o f  t he  l e t t e r  da ted  Ju l y  r 0 ,  1991  i s  a t t ached  he re to
as  Exh ib i t  .E ' .

8 .  on  Ju ry  25 ,  199 r ,  osM i ssued  a  No t i ce  o f  p roposed
c i v i l  Penar t y  Assessmen t  ( "NopA ' )  conce rn ing  the  NoV.  The  NO 'A
assesses  pe t i t i one rs  a  s l , 200  pena l t y  and  32  pena l t y  po in t s ,
i nc l ud ing  30  po in t s  f o r  " se r i ousness , ,  and  2  po in t s  f o r  , , neg r i -

gence"  '  A  t rue  and  co r rec t  copy  o f  t he  NopA i s  a t tached  he re to
as  Exh ib i t  "F ' .

10 '  on  Ju l y  26 ,  1991 ,  pe t i t i one r  f i r ed  a  pe t i t i on  f o r
rev i ew  and  reques t  f o r  hea r i ng  conce rn ing  t he  f ac t  o f  t he  Nov
r * i t h  t he  o f  f  i ce  o f  Hea r i ngs  &  Appea ts  ( , , o * , , )  docke ted  as  No .
DV91  -1  1 -R .

11 '  By  o rde r  and  no t i ce  o f  hea r i ng  da ted  Augus t  2 r ,
1991 ,  oHA  Judge  Ramon  M.  Ch i t d  se t  a  hea r i ng  f o r  Docke t  No .
DV91 -11 -R  a t  2 :00  p .m .  on  December  g ,  1991 .

12 '  Fu r l  paymen t  o f  t he  p roposed  assessmen t  i n  t he  fo rm
o f  check  no '  09100  f r om pe t i t i one r  made  payab le  t o  osM,
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th i s

the

Pe t i t i one r  r eques t s  t ha t  r ev i ew  o f  t he  p roposed  assess_
men t  be  conso l i da ted  w i t h  t he  pend ing  rev i ew  o f  t he  f ac t  o f  t he
v io l a t i on  o f  t he  Nov  se t  f o r  hea r i ng  on  December  g ,1991 .  such
conso l i da t i on  i . s  i n  t he  i . n t e res t  o f  j ud i c i a l  economy  i n  t ha t  t he
pena l t y  assessmen t  r v i l l  be  vaca ted  i f  t he  f ac t  o f  v i o l a t i on  i s
vaca ted .  rn  the  even t  t ha t  t he  Nov  i s  no t  vaca ted  i n  p roceed ings
conce rn ing  t he  f ac t  o f  t he  v i o l a t i on ,  pe t i t i one rs  r eques t  t he  oHA
judge  to  vaca te  o r  reduce  the  p roposed  assessmen t  as  se t  f o r th
he re in .

The  s ta te  o f  u tah  has  dec l i ned  t o  f i nd  pe t i t i one rs  i n
v i o ra t i on  o f  t he  u tah  p rog ram fo r  t he  a l r eged  v i o l a t i ons  se t
fo r th  i n  t he  Nov .  osM has  p roceeded  under  s  521  o f  t he  su r face
M in ing  con t ro l  and  Rec lama t i on  Ac t ,  30  u . s . c .  s  1271  ( ' sMcRA" )  t o
i ssue  the  Nov ,  ove r  t he  ob jec t i on  o f  t he  DoGM.  osM has  c i t ed
pe t i t i one r  unde r  t he  u tah  coa l  p rog ram fo r  a r l eged  v i o l a t i ons  o f
u tah  s ta te  l aw  and  mus t  app ly  the  u tah  coa r  M in ing  and  Rec lama_
t i on  Ac t ,  u tah  code  Ann .  S  40 -10_1 ,  e t  seq .  and  c i v i l  pena l t y
regu la t i ons  a t  u tah  Admin i s t r a t i ve  code  s  614 -1L_g45 ,  € t  ses .  t o
the  p roposed  assessmen t .  q€

M ines  co rp . ,  524  F .Supp .  53g  (w .o .  pa .  1gg5 )  ( f  i nd i ng  t ha t

accompan ies  th i s

payment  be  he ld

assessment .

app l  i .  ca t  i on  and

in escror , r  pending

pe t i t i one r  r eques t s  t ha t

f i na l  de te rm ina t i on  o f
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enfo rcement  o f  the  approved  s ta te  p rogram is  ves ted  in  the  s ta te
and ,  the re fo re ,  s ta te  raw governs  in  de te rmin ing  federa r  ju r i s_
d ic t ion  over  i t s  c i t i zen  su i t  ac t ion ) .  s im i ra r l y ,  the  o f f i ce  o f
Hear ings  &  Appears  mus t  appry  u tah  s ta te  law in  rev iew ing  the
proposed  assessment  in  th i s  mat te r .

PROPOSED ASSESSMENT

I .  S E R I O U S N E S S .

osM i s  p ropos ing  t o  assess  pe t i t i one r  15  pena r t y  po in t s
fo r  " p robab i l i t y  o f  occu r rence , , and  15  pena l t y  po in t s  f o r , , ex ten t
o f  damage . "  Th i s  assessmen t  i s  imp rope r  whe re ,  ds  i n  t h i s  case ,
t he  v i o l a t i on  cha rged  i t s  m in i ng  w i t hou t  a  pe rm i t .  I n  such
cases ,  t he  I n te r i o r  Boa rd  o f  Land  Appea l s  (  , , IBLA , , )  has  ru l ed  t ha t
the re  shou ld  be  no  assessmen t  f o r  "ex ten t  o f  damage , ,  po in t s .
wes t  V i r q i n i . a  Ene rqy  I nc . ,  gg  I .D .  g31 ,  g35  ( I 9g1 ) .  r n  t ha t
case ,  t he  rBLA  vaca ted  a1 r  pena r t y  po in t s  f o r  , , ex ten t  o f  damage , ,
whe re  t he  v i o l a t i on  cha rged  L ' as  m in ing  w i t hou t  a  pe rm i t :

There arg t r r /o  separate methods under723.12(c ) (2 )  ro r  ae ie i l i ; i ; g  the  p roper  num_ber  o f  ex ten t  o f  aamiq ; -po ln r ,  to  beassessed,  each $gpena ing^  upon the  geograph i_ca l  ex ten t  to_whi lh  tne 'a i inage or  impact  thev io la ted  s tandard - i " -J " " I i nea  to  p revenr  infac t  occurs  when  th6  v io ra t ion 'c i i i rgea
j?^* in ins  w i thou i  . " . ' ; ; ; ; ; ,  rhe re  i s  no  per_mr t  a rea  aqa ins t  wn ibh  t .  j raq" - rn i In "J r ,
l l : : "  p rov is ions .  ro .  app ly ,  so  rhe i r  app l  i ca_b i l i t y ,  a t  a I I ,  i s  l n -aouUt  a t  the  ou tsec .Moreover ,  the_ tanguag" - " i - i r , " se  p rov is ions ,mak ing  the  ass tgnment  dependent  upon theloca t  ion  o f  t ! "  .  

' ,damage - ; ;  
i ^p ic i - t t , "  

- l r Io_
la ted  s tandard  i s  des ig " ;e .  to  p reven t , , ,  sug_ges ts  tha t  they  app ly  [o  v io la i ions  o i  

" r rn_: !gn t i ve_per fo rmance  s tandards  and  no t  ; ;essen t ia l l y  p rocedura l  on" " ,  l i ke  m in ino-
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..< i..+ i 1;*{$e.
wt thou t_a  permi t .  Thus ,  in  th i s  case ,  Dopo in ts  fo r  ex ten t  o f  Oa ia fe  

" re  
appropr ia te .

'3  3 '  3D;  page  111  a r  113  .

The  NopA  i nd i ca tes  t ha t  i t  i s  no  l onge r  osM,s  po r i cy  t o
fo l l ow  

,  bu t  c i t es  no  au tho r i t y  f o r
t h i s  pos i t i on .  The  IBLA ' s  pos i t i on  o f  assess ing  no  po in t s  f o r
"ex ten t  o f  damage ' ,  as  se t  f  o r t h  i n  nas
been  cons i s ten t l y  f o l l owed  i n  adm in i s t r a t i ve  1aw  j udge  ru l i ngs .

,  515  A .L . J .  33g ,  33g ,

,  ( 1987 ) ;  K inq  Coa l  Co .  v .  OSM ,  I 55

w Sunmarv,  (  199 3 )  ;  Mounta j .  n

,  62  A .L . J .  162 ,  lO5 ,  Su r face  M in ing

IBLA  recon f i rmed

Inc .  i n  C  &  N  Coa l  Co .  I nc . ,  103  IBLA  4g ,  G3_G4  ( l 9gg ) ,  and  f o1_
lowed  t he  ra t i ona le  o f  t ha t  dec i s i on  i n  vaca t i ng  , , ex ten t  o f  dam_
age"  po in t s  assessed  by  OSM.

The re fo re ,

se r i ousness  ca tego ry

pena l t y  and  reduced

I I .  NEGL IGENCE.

pe t i t i one rs  r espec t f u l l y

be  reduced  t o  e l im ina te

to  a  t o ta l  o f  15  pena l t y

regues t  t ha t  t he

the  ex ten t  o f  damage

po in t s .

No  pena l t y  po in t s  shou ld  be  ass igned
to  t he  f ac t  t ha t  t h i s  v i o l a t i on  has  occu r red
gence  o f  t he  pe t i t i one rs .

oSM has  recogn i zed  pe t i t i one rs ,  Lack

fo r  neg l i gence  due

th rough  no  neg l i -

o f  f au l t  i n  t h i s
ma t te r  i n  t he  NOpA as  f o l l ows :

I n fo rma t i on  subm i t t ed
mat ton  documen ted  i n
tha t  t he  ope ra to r  had

by the  opera tor ,  and o ther  in fo r_
the  en fo rcement  ac t ions ,  i nd ica tes
been in fo rmed by  the  S ia te  o f

6 -

A.  L . J .  1253 , 1256 ,

En te rp r i s I v .

(1e81)



Utah  t ha t  t he  road  need  no t  be  pe rn i t t ed i  even  OSM,sin te rp re ta t i on  on .  t he  po in i  
" " " r "  

t o  have  evo rved  ove rr ime ;  t he re fo re  t n "  a " i i " " - o i  f au l r  mus t  be  row
unde r  t he  c i r cums tances  o f  t h i s  case ,  t he  ope ra to r  has  been
caugh t  be tween  d i f f e r i ng  regu la to r y  i n t e rp re ta t i ons  o f  osM and
the  s ta te  o f  u tah .  As  t he  reco rd  i nd i ca tes ,  t he  ope ra to r  has
taken  a l l  ac t i on  requ i red  by  t he  s ta te  o f  u tah  t o  de te rm ine  t he
pub r i c  r oad  s ta tus  o f  t he  sub jec t  r oad .  See  Exh ib i t s  B ,  c  and  D .

rn  add i t i on r  pe t i t i one r ,  w i t h  t he  ass i s tance  o f  t he  Fo r_
es t  se rv i ce ,  r eques ted  and  ob ta i ned  mod i f i ca t i on  o f  t he  Nov  t o
a l l ow  " road  w iden ing  and  pav ing  ac t i v i t i e s  r ev i ewed  and  app roved
by  t he  un i t ed  s ta tes  Fo res t  se rv i ce . , ,  A  copy  o f  t he  mod i f i ca t i on
i s  a t t ached  t o  Exh ib i t  , ,D , , .  Genwa l , s  pav ing  ac t i v i t i e s ,  com_
p le ted  Ju l y  27 ,  199 r ,  s t ab i l i zed  Fo res t  Road  so24g  t o  p reven t
a l l eged  con t r i bu t i ons  t o  s t r eam f l ow .  A l t hough  no  env i r onmen ta l
damage  i s  a l l eged  by  the  Nov r  pdv ing  p reven ts  any  poss ib te  damage
f rom the  road  t o  t he  ad jacen t  s t r eam.  The re fo re ,  t he  ex ten t  o f
damage  and /o r  se r i ousness  penar t y  shou ld  be  reduced .

Th .e  v i o ra t i on  occu r red  t h rough  no  f au l t  o f  t he  ope ra to r
bu t  r a the r  occu r red  due  t o  a  d i spu te  i n  i n t e rp re ta t i on  be tween
oSM and  t he  S ta te  o f  u tah .  pu rsuan t  t o  RGr4 -1L -g45  (3 ) (A ) ,  v i o_
la t i ons  i nvo t v i ng  no  f au l t  " sha l r  be  ass igned  no  pena l t v  po in t s
fo r  deg ree  o f  f au l t . "  (Emphas i s  added . )  The re fo re ,  pe t i t i one rs
respec t fu l l y  regues t  t he  oHA judge  to  vaca te  the  two  pena l . t y
po in t s  assessed  by  OSM fo r  neg l i gence .
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I I I .  GOOD FA ITH .

osM fa i l s  t o  ass ign  pe t i t i one r  any  good  f a i t h  po in t s
under  the  p roposed  assessmen t .  pe t i t i one rs  have  demons t ra ted
good  f a i t h  by  t ak i ng  ac t i . on  a t  t he  reques t  o f  t he  s ta te  o f  u tah
to  de te rm ine  t he  pub r i c  r oad  s ta tus  o f  Fo res t  se rv i ce  Road .5024g .
I n  r esponse  t o  t h i s  i s sue ,  t he  Fo res t  Se rv i ce  has  s ta ted  i n  a
l e t t e r  t o  OSM thaL ,

The  Fo res t  se rv i ce  rese rves  i t s  au tho r i t y  t o  manage  andcon t ro l  Fo res t  se rv i ce  aeve l0pmen t  roads  as  p rov ided  bys ta tu re  and  w i r i # != i n l - . o  r he i r  be ing  l nco rpo_ra ted  i n to  t f r -pe rmr t  a rea .
Exh ib i t  " 8 " ,  a t t ached  he re to .

r t  i s  c l ea r  f r om th i s  t he  Fo res t  se rv i ce , s  s ta temen t
tha t  t he  ope ra to r  i s  w i t hou t  j u r i sd i c t i o '  t o  p roceed  w i t h  t he
pe rm i t t i ng  and  rec rama t i on  o f  a  f o res t  deve lopmen t  r oad .  pe t i _
t i one r  has  t aken  a l l  s t eps  wh i ch  i t  can  t o  compry  w i t h  t he  s ta te
regu la to r y  au tho r i t y  and  i s  p roh ib i t ed  by  t he  Fo res t  se rv i ce  f r om
tak ing  f u r t he r  ac t i on  as  regu i red  by  t he  NoV .  r n  add i t i on ,  t he
Pe t i t i one r  has  ob ta i ned  a  mod i f i ca t i on  o f  t he  Nov  t o  a r row  fo r
pav ing  o f  t he  f o res t  r oad  as  regu i red  by  t he  Fo res t  se rv i ce .
Th i s  pav ing  was  comp le ted  on  Ju ry  27 ,1991 ,  and  se rves  t o  s tab i -
l i ze  t he  road .  Unde r  t hese  c i r cums tances ,  t he  ope ra to r  shou ld  be
acco rded  max imum good  f a i t h  po in t s .

IV. DETERMINATION OF,AMOUNT OF PENALTY.

osM has  pena r i zed  pe t i t i one rs  s l , 200  f o r  a  p roposed
assessmen t  o f  32  po in t s .  Pu rsuan t  t o  RGr4 - rL -g45 .14 ,  d '  assess -
men t  o f  32  po in t s  unde r  s ta te  ' aw ,  egua tes  t o  a  f i ne  o f  s440 ,  no t
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s I , 200 .  osM has  c i t ed  t he  ope ra to r  f o r  a  v i o l a t i on  o f  s t a te  r aw
and  shou ld  app ry  t he  s ta te ' s  po in t  sys tem fo r  pena l t i es .  The re_
fo re ,  t he  pena l t y  shou ld  be  reduced  f r om s r , 200  t o  s440  and ,  i f
t he  po in t s  a re  reduced ,  t he  de te rm ina t i on  o f  t he  new  pena r t y
shou ld  be  made  i n  acco rdance  w i t h  t he  schedu le  se t  f o r t h  a t
R514 -1L -845 .14 .

CONCLUSION

For  t he  above -s ta te  r easons r  p€ t i t i one rs  r eques t  t ha t
the  p roposed  assessmen t  f o r  t he  NoV be  vaca ted  o r  reduced .  pe t i _
t i one rs  reques t  a  re fund  o f  a r r  o r  a  po r t i on  o f  t he  assessmen t
wh i ch  i t  pa id  t o  osM as  a  cond i t i on  o f  r ev i ew .  pe t i t i one rs

reques t  t ha t  rev iew  o f  t he  p roposed  pena l t y  assessmen t  be  conso r_
ida ted  l r i t h  t he  pend ing  p roceed ings  conce rn ing  the  fac t  o f  t he
v io l a t i on '  F i na l r y ,  pe t i t i one rs  r eques t  a  hea r i ng  on  t hese  con -
so l i da ted  ma t te r s  i n  sa l t  Lake  c i t y ,  u tah r  oD  December  g ,1991 .

Respec t fu l ry  submi t ted  th i s  -M day  o f  Augus t ,  1g91 .

a  P ro fess iona l  Co rpo ra t i on
A t to rneys  f o r  pe t i t i one rs
2 I5  Sou th  S ta te  S t ree t
Twe l f t h  F l oo r
P .O .  Box  5 I0210
Sa I t  Lake  C i t y ,  U tah  94 I51(  80r  )  s31-8900

A.  D ragoo ,
FABIAI ' I  & CLENDENIN,
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I  he reby  cer t i f y  tha t  r  caused  a  t rue  and  cor rec r  copy
o f  the  fo rego ing  pe t i t i on  fo r  Rev iew,  Reques t  fo r  Hear ing  and
Mot ion  to  consor ida te  to  be  ma i led ,  v ia  ce r t i f i ed  ma i1 ,  re tu rn
rece ip t  reques t ,  th i s  _ {oay  o f  Augus t ,  1991 ,  to :

1" : i s t an r  Reg iona l  So l i c i t o rUn i t ed  S ta te i  Depa r tm- ;a - ; ;
P .O .  Box  2SOO7
Denver  Federa l  Cen te r
Denver ,  Co l ,o rado  AOZZ5_0007

fo r  Su r face  M in ino
the  I n te r i o r

DAD:082791b
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